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U.S. Department of Justice

Civil Division

Federal Programs Branch

20 Massachusetts Ave., N.W., Room 6118
Washington, D.C. 20530

Lisa A. Olson . Tel: 202/514-5633
Senior Counsel

July 31, 2003
BY TELEFACSIMILL

Stephen S. Hill, Esq.

Howrey Simon Amold & White, LLP
1299 Pennsylvania Ave., N.W.
Washington, D.C. 20004

fax: (202) 383-6610

Re:  Garciayv. Veneman, No. 1:00CV02445 (D.D.C. filed Oct. 13, 2000)
Dear Stephen:

Thank you for your July 29, 2003 letter. As an initial matter, Local Rule 5.1(b) prohibits
parties or their attorneys from directing correspondence to a judge except when requested by him. We
are unaware of any request by Judge Robertson for your correspondence, but if he has made such a

request, please provids us with a copy of it. Otherwise, your letter to Judge Robertson violates Local
Rule 5.1(b).

Stripped of invective, your letter consists of meritless charges of misconduct. For example,
you allege that defendant asserted privilege as to seven pages of the amended complaint in the
Gutierrez case when, in fact, the seven pages as to which defendant asserted the privilege consist of an
August 10, 1998 memorandum from Joyce Thompson, an Agricultural Credit Manager at FSA's Texas
Office, to Dale Vann at FSA in Washington, D.C., discussing the gathering of information intended for
use in USDA's answer to the Gutierrez complaint.. The memorandum has been properly withheld on
the basis of the deliberative process privilege and work product doctrine.'

- Defendant exp ects to provide you with a privilege log by August 8. Defendant is willing to
disclose to plaintiffs the privileged deliberative process materials that presently are being withheld if

Gutierrez challenged UUSDA's alleged wrongful withholding of farm loans, waq settled on November 17,
1999, at which time a final judgment was entered. See Agreed Judgment, enclpsed. Res judicata therefore
would seem to bar Mr. Gutierrez's claims in this case. See Second Amended Class Action Complaint at 12.

! Your reliance on events in the Gutierrez case is puzzling, to say the {ast. That case, in which Mr.



plaintiffs will first agrze in writing that such disclosure would not waive or undermine in any way
defendant's assertion of the privilege as to any other documents, materials, or information that may be
responsive to any of plaintiffs' discovery requests in this case. Defendant will not, however, produce
deliberative process m.aterials that are also protected on other privilege or work product grounds. It
may not be possible to release unredacted versions of the deliberative process materials by August 8,
but defendant will release them as soon thereafter as possible if plaintiffs provide the aforementioned
written agreement.

Finally, your July 14, 2003 letters were overtaken by events at the next day's hearing and
warrant no further response. In any event, the accusations contained in the letters are groundless, and
plaintiffs had a full opportunity to air them at the hearing. Defendant's production of documents and

information in response to plaintiff's discovery requests has been complete andjin compliance with the
orders of the Court.
i

Very truly yours,

Fon -0l
Lisa A. Olson
Senior Counsel

‘Federal Programs Branch
Civil Division



UNITED STATES DISTRICT COURT
IN THE NORTHERN DISTRICT OF TEXAS
LUBBOCK DIVISION

JOSE R. GUTIERREZ AND § gé HERTY, CLERK
MARIA GUTIERREZ § snut /
Plaintiffs § — =

§ CIVIL ACTION NO. 5-98CV0153-C

8
vS. §

§
JOYCE THONIPSON’ § ENTERED ON DOCKET
BRENDA BOOMER AND §
THE HONORABLE GRANT BUNTROCK, §
DIRECTOR, FARM SERVICE AGENCY § NOY L7 1999
THE HONORABLE DAN GLICKMAN,  §
SECRETARY OF AGRICULTURE § U.S. DISTRICT CLERK'S OFFICE
Defendants 8 -

AGREED JUDGMENT

On this day came on to be considered the above styled and numbered cause. The Court
finds the parties have agreed to the entry of this judgment as shown by their respective
signatﬁres, below.

I. RELIEF REQUESTED

Plaintiffs, Jose R. Gutierrez and Maria Gutierrez, are farmers and Farm Service Agency
(Agency) borrowers. Plaintiffs brought this action for judicial review and enforcement of three
(3) National Appeal Division, United States Department of Agriculture (NAD) final
administrative decisions, being NAD Case No. 96000293W, NAD Case No. 97000958W, aﬁd'
NAD Case No. 98000437W.

II. AGREEMENT OF THE PARTIES

compromise disputed claims and avoid the expenses and risks of further litigatio

The parties have agreed to the following terms and conditions in an attempt to
. The

 CTUGINAL
27



settlement of this action is not intended to be and should not be construed as an admission of

liability or fault on the part of the named defendants or the United States:

L.

Plaintiffs’ account balances with Defendant FSA as of September 25, 1997 for loans 44-
07 and 44-09 will be rescheduled for a term of 15 years, at an annual interest rate of 5%
as of October 13, 1999.

The first of five (5) scheduled deferred installments in the amount of $17,202 will be due
on March 1, 2000, Defendant FSA will retain all payments previously offset ($14,889)
and apply thcse amounts to the March 1, 2000 payment. The remainder of the March 1,
2000 payment will be paid by Mr. and Mrs. Gutierrez on or before the due date. Once the
five year deferral has expired, payments will return to the regular amount.

When the March 1, 2000 payment is paid in full, Defendant FSA will release its lien on
the 1999 crog.

Defendant FS A will release to Mr. and Mrs. Gutierrez, the program checks in the amount
of $22,729 currently being held by the agency. Defendant FSA will discontipue any
administrativs offsets of Mr. and Mrs. Gutierrez’s FSA program payments, so long as
their accounts remain current.

Plaintiffs’ FSA loan file will be transferred to the FSA Hockley County Ag Credit Office
for all further servicing..

Mr. and Mrs. Gutierrez will apply, using current information, to the Hockley County FSA
office for ai Farm Gwnership loan in order to purchase the Tarleton property. Subject to

the availability of funds, Defendant FSA will continue to process the February 28, 1995



farm ownership application in accordance with FSA regulations, but without regard for
Mr. Gutierrez’s previous writedown. The property will be appraised by FSA or their
approved appraiser.
Defendant F3A agrees to pay attorney fees in the amount of $3,800 and any documented
court costs pursuant to 28 USC § 2412, The Equal Access to Justice Act. Any such court
cost shall be submitted to the Agency within ten (10) days from the date of this Agreed
Judgment.
IT IS THEREFORE ORDERED ADJUDGED AND DECREED as follows:
Plaintiffs’ account balance as of September 25, 1997 for loans 44-07 and 44-09 will be
rescheduled by Defendant FSA, for a term of 15 years, at an annual interest rate of 5% as
of October 13, 1999.
The first of five (5) scheduled deferred installments in the amount of $17,202 will be due
on March 1, 2000, Defendant FSA will retain all payments previously offset ($14,889)
and apply those amounts to the March 1, 2000 payment. The remainder of the March 1,
2000 payment will be paid by Plaintiffs, Mr and Mr. Gutierrez on or before the due date.
Once the five year deferral has expired, payments will return to the regular amount.
When the March 1, 2000 payment is paid in full, Defendant FSA will release its lien on
the 1999 crop.
Defendant FSA \’>vi11 release to Plaintiffs Mr and Mr. Gutierrez, the program cheéks in the
amount of $22,729 currently being held by the agency. FSA will discontinue any
administrative offsets of Plaintiff’s” FSA program payments, so long as their accounts

\

remain current.



5. Plaintiffs’ FSA loan file will be transferred to the FSA Hockley County Ag Credit Office
in Levelland, Texas for all further servicing.

6. Mr. and Mrs. Gutierrez will provide current information, to the Hockley County FSA
office for a Farm OWnérship loan in order to purchase the Tarleton property. Subject to
the availability of funds, Defendant FSA will continue to process the February 28,
1995 farm ownership application in accordance with FSA regulations, but without regard
for Mr. and Mrs Gutierrez’s previous writedown. The property will be appraised by FSA

or their approved appraiser.

7. The Defendant FSA is ordered to pay $3,800.00 in attorney fees and all documented court

4 //4—74’7744%4)

fiorab Cummings
ifed States District Judge

cost.

8. All other relief requested is denied.

DATED: November 17, 1999

s o
/

E. Scott Frost

Assistant United States Attorney
United States Dept. of Justice

1205 Texas Avenue

Lubbock, TX 79401

Attorney for Service Age

/Richard D. Ladd
Attorney for Jose and Maria Gutierrez
Plaintiffs

619 Broadway
Lubbock, TX 79401
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

GUADALUPE L. GARCIA, JR., et al,,
Plaintiffs,
Case No. 1:00CV02445

V.

ANN VENEMAN, Szcretary of
Agriculture,

Judge:  James Robertson

Defendant.

N’ N N N N N N N N N N N

Declaration of James R. Little

I, James R. Little, do hereby state and declare as follows:

1. I'am the Administrator of the Farm Service Agency (“FSA”), United States Department
of Agriculture (“USDA”), Washington, D.C. I have held this position since October 23, 2001.
Before serving in the capacity of Administrator of FSA, I served as Acting Administrator
beginning on January 24, 2001. I have been employed by the USDA, FSA, and its predecessor
agencies since October 1984, with the exception of the period from January 2, 2000 through
January 23, 2001, when I was the Associate Financial Officer at USDA.

2. As the Administrator of FSA, I am responsible for the overall operation of FSA,
including the farm loan programs and the non-credit farm programs, such as the disaster benefit
program. As part of this responsibility, I am aware of the various files maintained by FSA on
farmer participants in FSA programs, including the recipients of farm loans and disaster benefits.

3. The statements made in this declaration are based on knowledge that I have acquired in
the performance of my official duties, information provided to me by FSA personnel and
attorneys from the Office of the General Counsel, USDA (OGC), and my kriowledge of the
issues being litigated in the above-captioned matter. '

4. T am aware of the above-captioned litigation and of the discovery requests for documents
made by plaintiffs. I am also aware that USDA has withheld documents from FSA customer
files based on the deliberative process privilege, the attorney-client privilege, and the attorney

work product doctrine. I have reviewed a representative sample of the documents withheld under -

the deliberative process privilege, the attorney-client privilege, and/or the attofney work product
doctrine and I hereby assert the deliberative process privilege, the attorney-cli¢nt privilege, as



well as the protection. afforded under the attorney work product doctrine on the behalf of USDA.
The purpose of this declaration is to explain the bases for USDA’s decision to withhold or redact
certain documents based on the deliberative process privilege, attorney-client privilege and
attorney work product doctrine.

5. FSA operates a variety of programs for the benefit of farmers, including a farm loan
program and a disaster benefit program. In order for these programs to function effectively, it is
crucial that agency personnel are free to have frank discussions about agency action and to be
able to make recommendations and provide opinions before final decisions ar¢ made. FSA
officials also need to be able to freely communicate with attorneys in OGC or at the Department
of Justice and various U.S. Attorney's Offices, for the purpose of seeking and feceiving legal
advice.

Documents Generated by FSA's Deliberative Process

6. The documents that are being withheld under the deliberative process privilege generally
fall into the following broad categories:

A. Documents containing the recommendations and opinions of FSA officials to other
FSA officials on actions to be taken on delinquent borrower accounts;

B. Documents containing recommendations and opinions of FSA officials to other FSA
officials on actions to be taken when there is evidence that a customer may be engaging in
criminal or fraudulent behavior;

C. Drafts including, but not limited to, litigation documents, such as draft pleadings,
discovery documents, affidavits, and the like, prepared by FSA officials and personnel,
attorneys froran OGC and the Department of Justice (DOJ) attorneys concerning litigation
between USD'A and agency customers;

D. Correspondence between attorneys in OGC and/or DOJ concerning litigation between
USDA and agency customers; and

E. Correspondence between FSA personnel and attorneys from OGC concerning
customer accounts. Such documents contain requests for legal advice and suggested
courses of action by FSA personnel, as well as legal, opinions, adv1ce and guidance from
OGC to agency personnel.

7. With regard to documents created by FSA personnel concerning 11t1gathon between
USDA and agency customers, OGC attorneys often request that FSA personnél assist them in the
litigation by preparing draft documents and providing factual information in writing. FSA



personnel prepare such documents under the direction of OGC attorneys.

8. I have reviewed representative samples of the documents withheld in the categories listed
above. None of the documents reflect communications between USDA and non-federal entities
or individuals. All of the documents consist of internal USDA documents that normally would
not be disclosed to USDA customers or to the general public. USDA has withheld 148 )
documents on deliberative process grounds, but the remaining documents may also contain
deliberative process information.

Category A: Recommendations and Opinicns of FSA Officials on Actions to Be Taken on
Delinquent Borrower Accounts

9. The first category of documents consists of recommendations and opinions of FSA
officials to other FSA officials regarding actions to be taken on delinquent borrower accounts.

10. Before final agency decisions are made concerning action to be taken where a borrower has
become delinquent on his or her account, FSA officials often engage in deliberations about what
action would be most appropriate in the particular situation. The officials share their
recommendations and opinions as part of the decision-making process in these matters.

11. Examples from this category are as follows:

A. Document GVL003-0211 is a memorandum from William H. McAnally,
Farm Loan Manager, to Larry Owens, Farm Loan Chief, regarding his pre-
decisional opinions and recommendations regarding the appropriate action to be
taken on Arturo Vasquez's delinquent account. This type of document would
have been generated in the course of these FSA officials' deliberations before a
final agency decision was made concerning the action to be taken on Vasquez's
delincuent account. '

B. Document GVL010-1680 is a memorandum from Lynn Muncy, Agricultural
Credit Manager, and Mary Ann Romero to Chris Amend, Agricultural Credit
Direc:or, containing recommendations regarding Guadalupe Garcia's Chapter 7
bankruptcy filing.

Category B: Recommendations and Opinions of FSA Officials on Actions to Be Taken
Where There is Evidence That a Customer May Be Engaging in Criminal or Fraudulent
Activity

12.  The second category of documents consists of recommendations and opinions of FSA



officials to other FSA. officials regarding actions to be taken where there is evidence that a
customer may be engaging in criminal or fraudulent activity.

13. FSA officials often exchange their pre-decisional opinions and recommendations regarding
proposed actions to be taken where a customer may be engaging in criminal or fraudulent
activity.

14.  For example, Document GVL001-1505-1506 contains recommendations by FSA officials
for certain action to be taken by the agency where there is evidence that the borrower may
have engaged in certain criminal activity concerning his farm operation.

Category C: Drafts Including Litigation Documents Prepared by FSA Officials and ‘
Personnel, Attorneys From OGC and DOJ Concerning Litigation Between USDA
and Agency Customers

15.  This category consists of drafts of documents prepared by FSA officials and personnel,
attorneys from OGC and DOJ before final agency decisions are made concerning actions to be
taken on accounts and/or concerning litigation between USDA and agency customers.

16.  These drafts are created as part of FSA's deliberative process and may evolve from one
version to the next based on FSA officials’ or their counsel's views. The drafts may be
incomplete, inaccurate or need review before being finalized.

17.  Examples from this category are as follows:

A. Docurnent GVL001-2727-2729 is a draft of a Declaration to be signed by
Scott Miller, Farm Loan Specialist at FSA. The draft shows handwritten
revisions, including deletions and additions.

B. Docurnent GVL013-0029-0034 is a draft of executive correspondence to the
Congressman Bob Goodlatte concerning the administration of a certain cotton
loan made to Tyn Davis.

Category D: Correspondence Between Attorneys in OGC and/or DOJ Concerning
Litigation Between USDA and Agency Customers

18.  This category consists of correspondence between attorneys in OGC and/or DOJ,
including the U.S. Attorney's Office, concerning litigation between USDA and agency customers.

19. ~ When litigation arises or is anticipated to arise between USDA and FSA customers, FSA



is advised by OGC. In the course of their giving advice, OGC attorneys in headquarters may
need to correspond with OGC regional attorneys. DOJ represents the United States in the matter.
‘Therefore, it is necessary for OGC, serving as Agency counsel, and DOJ to collaborate
throughout the course of these litigation matters.

20.  For example, Document GVL001-2770-2773 is a memorandum from James Michael
Kelly, then Associate General Counsel of the Legislation, Litigation and General Law Divisions
of OGC to a Regional Attorney, Lawrence Jakub. The memorandum concerns certain litigation
between Frank Velarde and USDA and reflects a recommendation and legal opinion regarding an
issue that has arisen in litigation.

Category E: Correspondence Between FSA Officials and Attorneys from OGC Concerning
Customer Accounts

21. The documents in this cé.tegory contain requests for legal advice and suggested courses of
action by FSA personnel, as well as legal opinions, advice, and guidance from OGC to agency
personnel.

22.  OGC advises F'SA on various matters regarding customer accounts and, thus, memoranda
and other documents are generated in the course of FSA's requests for, and OGC's offers of, legal
advice. Additionally, OGC often must work with FSA personnel and officials in preparing
litigation documents, such as discovery responses.

23. For example, Document GVL002-1237-1238 is a memorandum from Gary W. Wall,
Chief, Farmer Programs, regarding his recommendations and opinions concerning a certain
Motion for Injunctive Relief.

The Effects of Releasing These Deliberative Materials to the Public

24.  The release of documents reflecting pre-decisional recommendations and opinions of
FSA officials would impede FSA officials' ability to engage in candid, internal discussions
before making final decisions on customer accounts or adopting a policy. Further, the release of
such documents would hinder the ability of agency officials to engage in full and meaningful
intra-agency or inter-agency discussion regarding decisions that have to be made on customer
issues, as well as on general policy matters, in that it would chill frank discourse. Such frank
discourse is necessary for agency officials to make decisions about customer accounts and
general policy. ‘

25.  Release of documents containing communications between OGC and FSA personnel also
would hamper the ability of agency officials to communicate openly with in-house counsel - that
is, OGC attorneys - as well as the ability of OGC attorneys to provide legal opinions and

J



recommendations to FSA personnel. The ability of agency personnel to speak freely with
counsel, and for counsel to provide legal guidance, is crucial to the operation of FSA’s progra.ms

26.  In addition to hindering the communication among FSA officials and between OGC
attorneys and FSA officials, release of documents containing recommended action and opinions
would be confusing to agency customers and to the public generally in that it would amount to a
premature disclosure of recommended actions and opinions occurring before the final decision is
made.

27. Releasing documents that consist of drafts, whether litigation or other documents, would
also be confusing to the public and would hinder the communication between FSA personnel and
between OGC attorneys and FSA personnel. Moreover, the public normally would have access
to documents contairing adopted policies and final decisions once those policies and decisions
are determined. : -

28. Further, it is important that the documents protected under the deliberative process
privilege in the above-captioned lawsuit be withheld to protect the integrity of the decision-
making process itself by confirming that officials should be judged by what they decided, not for
matters they considered before making up their minds.

Documents Withheld Based on the Attorney-Client Privilege

29.  The documents withheld based on the attorney-client privilege contain confidential
communications between attorney and client relating to a legal matter for which the client has
sought legal advice.

30.  The attorney-client privileged documents withheld in the above-captioned lawsuit
generally fall into the following broad categories:

A. Communications between FSA officials and their in-house counsel concerning
legal advice sought by FSA.

B. Communications between FSA's in-house counsel and FSA's legal representatives
at DOJ or the U.S. Attorney's Office concerning legal advice or representation
sought by FSA.

C. Docurnents prepared by FSA officials describing legal advice received from their
in-house counsel or from attorneys at DOJ and the U.S. Attorncy's Office.

31. Certain documents that fall into the categories listed above have been withheld on the basis
of the attorney-client privilege, but do not contain a date, recipient name or author name. I have



reviewed a representative sample of these documents and determined that the documents contain
communications betwveen USDA and its legal counsel concerning legal matters for which USDA
has sought advice.

32.  For example, Document GVL001-0841-0842 does not indicate an author's name. The
document is a two-page letter to Michael J. Norton, Esq., U.S. Attorney, and James W.
Winchester, Esq., Assistant U.S. Attorney, consisting of a legal opinion and recommended legal
strategy regarding litigation between USDA and Frank Velarde. Although the page containing
the author's signature is missing, the first page of the correspondence is on OGC letterhead,
indicating that the communication came from OGC.

33.  Similarly, the signature.on Document GVL003-1791 is illegible but the signature line
indicates that this communication is from the Assistant Regional Attorney and is "by direction of
the Secretary." The document is one page of a letter to Mark M. Greenberg, Assistant U.S.
Attorney, regarding & lawsuit to collect delinquent ad valorem taxes from Arturo Vasquez. The
letter is therefore correspondence between USDA’s in-house counsel and its legal representative
at the U.S. Attorney’s Office and falls squarely within the attorney client privilege.

Category A: Communications Between FSA Officials and Their In-House Counsel
Concerning Legal Advice Sought by FSA

34.  The documents in this category consist of communications between FSA officials and
their in-house: counsel at OGC concerning legal advice sought by FSA.

35.  OGC attorneys serve in the capacity of Agency counsel to FSA. As aresult, it is
necessary for FSA to freely communicate with these attorneys when seeking legal advice.

36.  Anexample of a document is this category is Document GVL001-0804, a one-page
memorandum from Judy Jaklich, FSA State Director in Colorado, to the Office of the General
Counsel requesting legal assistance in a matter concerning borrower Frank Velarde.

Category B: Communications Between FSA's In-House Counsel and FSA's Legal
Representatives at DOJ or the U.S. Attorney's Office Concerning Legal Advice or
Representation Sought by FSA

37.  This category consists of communications between FSA's in-house coynsel in OGC and
FSA's legal representatives at DOJ or the U.S. Attorney's Office. These communications reflect
legal advice or representation provided to FSA by DOJ or the U.S. Attorney's|Office.

38.  USDA officials and their in-house counsel must be able to freely and gonfidentially
communicate with USDA's legal representatives at DOJ or the U.S. Attorney's Office when they




need legal advice in connection with their official duties and the operation of the agency.

39.  Anexample is Document GVL001-1090-1091 which is a two-page letter from Jack
Hanthorn, a Regional OGC Attorney, to Robert N. Miller, U.S. Attorney, regarding a proposed
Answer to protect the Agency's interests in a civil action involving borrower Frank Velarde. The
letter requests the U.S. Attorney's Office's assistance in the litigation.

Category C: Internal, Confidential Documents Prepared by FSA Officials Describing
Legal Advice Received From Their In-House Counsel or From Their Legal Representatives
at DOJ and the U.S. Attorney's Office

40.  This category consists of communications among FSA officials describing legal advice
received from their in-house counsel or from their legal representatives at DOJ or the U.S.
Attorney's Office. h ~

41.  FSA officials and personnel may, in the course of their communications with in-house
counsel or their legal representatives, prepare notes or other miscellaneous internal documents
describing the legal zdvice received from their in-house counsel or legal representatives.

42.  For example, Document GVL026-3094 is one-page of handwritten notes that reflect
conversations between the author and in-house OGC counsel concerning legal advice about
Gloria Morales' account with FSA given to the author in his/her capacity as FSA official.

Documents Withheld Based on the Attorney Work Product Doctrine

43.  The documents withheld based on the attorney work product doctrine are prepared in
anticipation of litigation or for trial by or for FSA officials and personnel, or by or for FSA's in-
house counsel or legal representatives. Such documents include interviews, statements,
memoranda, correspondence, and briefs.

44.  The attorney work product withheld in the above-captioned lawsuit generally fall within
the following broad categories:

A. Factual and opinion work product prepared in the antibipation of litigation by or
for FS A officials or personnel, often under the direction of FSA's in-house

couns:l or legal representatives, to assist in the litigation.

B. Factual and opinion work product prepared by or for FSA's in-house counsel or
legal representatives in anticipation of litigation to assist in the litigation.

45.  FSA officials and personnel are often required to work under the direction of OGC in



preparing for matters where litigation is anticipated. With respect to these matters, FSA assists
OGC in the preparation of pleadings, motions and discovery.

46.  During the course of the collaborative efforts between FSA, its in-house counsel, and
legal representatives at DOJ and the U.S. Attorney's Office, documents are often prepared by
FSA, OGC and the legal representatives at DOJ and the U.S. Attorney's Office which are
protected under the attorney work product doctrine. )

47.  Certain docurnents that fall into the categories listed above have been withheld on the
basis of the attorney work product doctrine, but do not identify a date, recipient or author. I have
reviewed a representative sample of these documents and determined that the elements of the
privilege are nevertheless satisfied.

48.  For example, Document GVL001-2986-3000 is an undated draft litigation document
whose author is unknown. However, it is evident that the document is protected by the attorney
work product doctrine. The document is a draft "Farm Service Agency's Response to Plaintiff's
First Set of Interrogarories and Requests for Production of Documents” in a civil lawsuit. This
document is the type that FSA's in-house counsel and legal representatives would prepare in
anticipation of litigation. ’

49.  Certain docuraents in the categories above that have been withheld under the attorney
work product doctrine were not authored by an attorney. Nevertheless, they were prepared in
anticipation of litigation. I have reviewed a representative sample of these documents and
determined that they satisfied the elements of the attorney work product doctrine.

50.  For example, GVL017-0766-0770 and GVL026-3679-3679 consist, respectively, of a
memorandum from State Executive Director Hall asking a USDA official to respond to certain
allegations in the Garcia case, and providing guidance to that effect. While Mr. Hall and the
recipient may not be attorneys, the document was prepared by USDA pursuant to the present
lawsuit and is therefore work product.

Category A: Factual and Opinion Work' Product Materials Prepared im Anticipation of
Litigation By or For FSA Officials or Personnel to Assist in the Litigation.

51.  This category consists of factual and opinion work product materials prepared in
anticipation of litigation by FSA officials or personnel; often under the direction of FSA's in-
house counsel or legal representatives, for the purpose of assisting in the litigation.

52.  Aspart of their official duties, FSA officials and personnel generate these materials,
which are protected under the attorney work product doctrine.



53.  For example, Document GVL017-0692-0695 is a four-page memorandum from John
Smythe, State Executive Director for California, to Carolyn Cooksie, Deputy Administrator for
FSA Farm Loan Programs in Washington, D.C., regarding a response to certain allegations made
in the above-captioned lawsuit. The document discusses each pertinent allegation in detail for
the purpose of formulating responses to the allegations.

Category B: Factual and Opinion Work Product Prepared By or For FSA's In—House
Counsel or Legal Representatives in Anticipation of Litigation to Assist in Such Litigation.

54.  This category consists of factual and opinion work product materials prepared in the
anticipation of litigation by FSA's in-house counsel or legal representatlves from DOJ or the U.S.
Attorney's Office to assist in such litigation.

55.  In their capacity as counsel to FSA, FSA's in-house counsel or legal re: resentatives often
prepare lmgatlon documents including pleadings, discovery, motions, and leg opxmons for use
or assistance in litigation matters involving FSA.

56.  For example, Document GVL004-0425-0435 consists of a litigation report

prepared for Louis Contreras, et al. v. United States of America, No. 93-248L,U.S. Court of
Federal Claims. The litigation report summarizes the Agency's position on th¢ pertinent facts
and its response to the complaint. The report contains legal opinions, including views regarding
applicable regulations and case law.

I declare under penalty of perjury, pursuant to 28 U.S.C. §1746, that the foregoing is true
and correct.

}wﬁm

IAMES R LITTLE Octebew | ‘/ 003

Administrator

Farm Service Agency

U.S. Department of Agnculture
‘Washmgton D.C.
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