IN THE UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

GUADALUPE L. GARCIA, et al.,

Plaintiffs- Appellants,
No. 02-8014
V. (Civ. No. 00-2445 (JR))
ANN VENEMAN, Secretary, UNITED
STATES DEPARTMENT OF AGRICULTURE,
Defendant-Appellee.

A S A N L N SR T NS N

REPLY OF PLAINTIFFS GUADALUPE L. GARCIA ET AL.
TO THE RESPONSE OF DEFENDANT ANN VENEMAN
TO PLAINTIFFS’ PETITION FOR PERMISSION TO TAKE

AN INTERLOCUTORY APPEAL UNDER FED. R. CIV. P. 23 (f)

Plaintiffs hereby submit this brief reply to defendant’s untimely response! to withdraw
their petition for permission to take an appeal under Fed. R. Civ. P. 23(f).

As set forth more fully in the petition, plaintiffs in good faith embarked upon a procedure
prescribed by the district court for the purpose of narrowing disputes with respect to proposed
class discovery. Without ever addressing plaintiffs’ concerns with respect to the unreasonable
limitations that defendant sought to impose upon plaintiffs’ proposed discovery or lifting the stay
on discovery, the district court, rather than narrowing the discovery issues in dispute as it
indicated it would, instead denied plaintiffs’ long-standing motion for class certification in a
Memorandum Opinion and accompanying Order.

The order denying plaintiffs’ motion for class certification also set a status conference for
December 18, 2002, two days after the deadline for filing a petition pursuant to Fed. R. Civ. P.

23(f). Given the effect of the order on the tolling of the statute of limitations with respect to the

1 Plaintiffs’ petition was filed and served by hand upon defendant’s counsel on December 16, 2002. FRAP Rule
5(b)(2) provides that “[a] party may file an answer in opposition within 7 days after the petition is served.”
Moreover, because the time prescribed for filing the response in opposition is not less than 7 days, intermediate
Saturdays, Sundays and legal holidays are not excluded in calculating the time for filing the response. See FRAP
Rule 26(2)(2). Consequently, defendant was required to file her response on or before December 23, 2002.
Defendant did not, in fact, file and serve her response until December 27, 2002.



putative class, plaintiffs were compelled to file an emergency motion to stay the proceedings
nunc pro tunc to December 2, 2002 pending an interlocutory appeal and to petition this Court for
permission to take an interlocutory appeal under Fed. R. Civ. P. 23(f).

On December 18, 2002, the district court convened the status conference scheduled in the
December 2 order. During the course of the status conference, the district court indicated its
willingness to permit plaintiffs to have an opportunity to take their long-sought class discovery.
The district court also indicated that plaintiffs could renew their motion for class certification at
the conclusion of that discovery.

Accordingly, in light of the district court’s willingness to afford plaintiffs the discovery
that lays at the heart of their Rule 23(f) petition and to continue to toll the statute of limitations,
plaintiffs hereby withdraw their petition without prejudice to their ability to petition the Court in

the future in the event that circumstances warrant such a petition.

Respectfully submitted,
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CERTIFICATE OF SERVICE

I hereby certify that on the 6™ day of January 2003, I have caused the foregoing Reply of
Plaintiffs Guadalupe L. Garcia, Et Al To The Response of Defendant Ann Veneman To
Plaintiffs’ Petition for Permission To Take An Interlocutory Appeal Under Fed. R. Civ. P. 23(f)

to be served by hand delivery upon

Robert D. McCallum, Jr., Esq.
Michael Sitcov, Esq.

Lisa Olson, Esq.

United States Department of Justice
20 Massachusetts Avenue, N.-W.
Room 6118

Washington, DC 20535

Roscoe C. Howard, Jr., Esq.
United States Attorney
Charles W. Scarborough, Esq.
Appellate Staff

601 D Street N.W.

Room 9611
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